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COMPTROLLER GENRERAL OF THII UNITED STATER

WASHINGTON, D.C, R348 ) q ? ’)

May 30, 1973

Herritt L, Murry, Foquire
1730 M Street, IN., Buite 515
Washington, DCa £0035

Dsur Nre Murry:

Vo refer to letter dated Junuary 24, 1973, from your client, Matfonal |
Trend~In Corporation, and subsequent coruapmdmce.\pmteattng the rejece .
tion of all bids,under snles invitation lo. 3DP5«T73~112, issued by Regiom 3, ..
Property Kanagement and Disposal Service, Genered Bervices Administration
\08A). The bapic issue presented by the protest is wiiether the grounds
o thu disczetimary action takem by the controcting officer comstituted
cogent or carpelling reeaons to support the rejectiom mr N1 bids.

The invitation was sent to 16 progpective buyers xmne.vting quotaticns
for the purchase of approximtely 300,000 reela of uued magnetic tapes 7%he
figure wvay the escticated quantity to become available d:\\r:ing the 1973 calene
dar yesy from the Kational Aercnautics and Spece Admintitratica (YASA).

Tten Yo. 3 of the invitation rtates tnet “The Osvermnment in no way puarens:
tees this estimate /300,000 reels/ and payaent st be mide oy wetual reels

of ¢aps deliv.red.Y The tape 1ms offcred on & .lealednbiq, tenecantract C
basis for the period January 1 Chrough December 31, 1973« Quotuttmu were
required on o prrercel basig, The tire and datu of the Md opening was
Jumary 4, 1973, at 11 a.n, local tice. |

At the t:ln‘ spacified, the twvo bidl veceived wers optned and rmuﬁed. -
ational Trend=in Corporation's bid of $0.057 per rcel was the high Wd
followed by that of Pobert Work at $0.00757. Daring the aftemoon of®
January 5, 1972, a.late bid was receiwed fxom LAK Enterprinea of Nerth.
Bullywood, California, i the amount of $0.165 per re¢l. The bid envelips
wis cpened by mistale wnd was returned to DK, stamped wa baving teen
vecelived too late for congideration.

After concidering the bids, the contiscting officer determined $hat
a1 bids should be rejected 4in the dest Interest of the CGoverrment. Bhe L
gtated that her decision was based upon 5 montts of regemrch of the surpliz
teps mirket. Bhe discovvred that the oxperience in other GS\ regions bad
been that uscd magnetio tape sboulil bring anywhere from 32 to 90 centa per
reel,

On Januery 17, 1973, prior to the rejection of all bidw, otﬂchh of
08 Beglon 3 met with officers of Kational Tiwnd-In Corporution wdl ite
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attorney at ity request, OSA expluned vhat the prices receiv-al vers
congidered unreasonsble and advitted that'the late bid received from DAX
had becn cpened throwh adninistrative errovr, It was further explalred
that the eatimsted quantity of 300,000 reels used in the invitation wes
exceasive and that the then current estimnte was arproximately 30,000
reols, At the conclusion of the neeting, iatioonl Trend-In and it attorw
1oy were adviged that letters rejecting nll bids would be mafled to the
tw responsive bidders snd thet, in view of thy =rmaller quantities ¢
Lape than originally ~st:lmted, G3A d1d not anticipatec selling the tupe on
& term-~contract basis, The letter fozmally uetifying Hational Trend=In of
the rejection t'ae received by ational Trend-in on Jamary 22, 1973.
National Yrend-Ir Corporstiom's letter dated Jamaary 2h, 1973, foroally
proiesting the rejection of its 44 was received by cur Oi‘ﬁ.ce on Jana-

ary 29, 1973,

Mabtion®) Trend«In, in ita detier of January 24, 1973, contends that
the Iante bid by DAK wan clearly invalid and should neves have Leen opened
snd it corcludes thats

® & % GBA's Aecision resulted from the imoroper cpendng
.of DAK's invalid, late bid. GSA caunot cancel and reissue the
sipe IFB once the bids were publicly opened and allwmy other
biddera to have an improper advantage. 5o, redectina‘ all bids
and reverting to the miscellanecus bid basia, G2 1s attorpiing
to dv indirectly what it is forbldden to do directly; avll thees
\aspca to one other thon the hiphest respoasive bidcers Such '
acticn is "debrimental to the Governrent's intercst in imintaine '
ing the mtewrtty of the coepetitive bidling system," :

Whiis 1\". was clearly improper for the contracting officoy to open the
hta tdd, we cannst exree with your contention thai the cciitvacting nfiic:r
scted drproperly vhen she gave consideration to this late bid for the pur-.
yose of detemiining whether lational Trend-In's timely bid represented a
faly return 40 the Goverrment,

-

Ha believe that the yrinnry purpam- of the regu.‘.lntl i concerning
late bids 18 to protect tie bidder esainst public disclosura of the infor
mticn contained therein where the bid is not elirible for convideration
for wmnl. PB=)73175, Geptember 13, 1971. Furthermore, there is no proe
hlbitim egainat the use, after bld opening, of information n.cex‘ved in &

2ate bid for the purposes of price corparison, Although we bHelieve that
the fair morket 'value of an itca is best cotahliuhed through veopetition
and not by the use of informmtion of a speculntive nature, wo cenrot conw
clude that such information ahould not b2 conaidersd by the contenoting

officer in corparivg pricess B-173175, August 11, 1971.

“wfe

-~



BYTTEOO

Paragiswh 1 of the apecflu.l {onditions of ther {nvitation povided &n
yart that: .

& & % Tw Governnent m-sezved the right to rédect vy and :
all bids w3 to vaive any inforuality in bids received, us
tha interesiy of thn Governnernt moy require,  # @

Alvo, !}0 v.8.2 h‘ﬁ#(e)fa) provides, with reference to the stle of suwrplus
property, that the advertiscnent for bids shall be made on such terma and
conditicas ay shill peruit that full and free coamatlitica vhich is cone
siatent with the value end nature of ths property involwved sind thatg

(C) avard nhall be made with reéasonable prompinceoss
by notice to the mesponsible bidder whose bid, conforvring
to tho invitation for bida, will be noxt aidvontageons o
the Governnent, price and other fictors conoidered: Proe
vided, That eld bids oy bs rejected when 4% 1a' 4n the pu.b-
1ic mt.rest to do se.

Vhils the offer submitied by Mational Trend-In scemed to te dn line .. _ .
with pricen received on sales of similar property in CSA Region 3, 1% was
gubstantially lower than prices recelved in other areas, Natlonwl TrendeIn
aontenda, however, that GSA should not have considered prices rocelved by
its othey re.';ionn in itz decioion to reject all bids,

We agree with GEA's General Comsel's statement, in his letter of
March 9, 1973; that "We do not beleve that the prior salea action An

. Rog:lc.n 3 crented A vested vight dn Nutiom.l rrend=In to cantinue receiving

ards # # #," Yt han Jong been recosnized thet) in conection with' the
wanlh'g of puh'l.lc controcts, no bidder ocquires an absolute right t¢ an
awvard o) public'luoiness, 26 Comp. Gene k9 (19%6), We do not beliéve that
& volid detemadnation of what is in the Cow nm)ant'n beat intercat ian he
made by concidering cnly the prior salcs Mmajy in o Lmited geogrephia
area. This is eshecially true sinco the substuontially higher lnte bid wss
submitted LY & fiin outside Region 3. Conarguently, we sxe of the opinicn
thnt the coutrasting officer wes acting properly vhen ghe consideresd prices
received outside the aren in reaching her conclunion that the offers received
were unreasontble, ‘

Conemming the revised estimate of he mmber L\f ta.pua fm\'BO0.000 to

. 3),000, you Bt&tﬁ 1“ your Jetter of April 23, 1973, that "BY Dfﬂm the

gwse unit prica for 30,000 reels as for 300,000 reels, Trend-In still rémaing
the high responsive bidder and injurca no othervice responsive m-ider." Yhile
that ray Le ¢truc, it does not preclude the possibility that o highor price per
ree) iy he recclvad 'vhere ¢ cmaller lot ie offered for sale. Frior hiotory
mmorbn mich & poaslhidity and liational Trend-Ia ac)mmlmz_,en this in foot=
nots (2) of 4ta letter daked March 23, 1973. ¥t may Le thiat & rosdvartdsement
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w11 not result in an increased price, but on the present record it scems
cleay that the contracting officer's activa wvas fully justified and '.ms
taken in good faith and that it could not reasonably be considered arbie
tvery or copricicus, B=159925, October 24, 19006,

Yor tie reasons stated, ve find no lepal basis for objecting to the
rejsciion of all bids and the protest is thorefore denicd.

Bincere¢ly youra,
PAUL G, DEMBLING

For ths Coaptroller Genernl
of the United Gtates
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